W.A.No.874 of 2020

IN THE HIGH COURT OF JUDICATURE AT MADRAS
DATED : 30.9.2020
CORAM :

THE HON'BLE MR.A.P.SAHI, CHIEF JUSTICE
.~ AND.___
THE HON'BLE MR.JUSTICE SENTHILKUMAR RAMAMOORTHY

e,

W.A.N0.874 of 20205

Pavai Varam Educatvonal Trust,
Established and Admlnlsterlng
Paavai College of Pharmacy and Research,

The Pharmacy Councn of India,

rep. by the Secretary cum Registrar, -
Combined Council Building,

Temple Lane, Kotla Road, -
Aiwan-E-GHALIE Marg, IRy

Post Box No.7020, : e

New Delhi - 110 002. TER W .. Respondent

Prayer: Appeal Fied under Clause 15 of the Letters Patent against the
order dated 1 9 2020 passed by the Ie |
W.P.N0.10104 of 2020.
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W.A.No.874 of 2020
For Appellant : Mr.D.Prabhu Mukunth Arunkumar
For Respondent : Mr.M.T.Arunan
Standing Counsel

assisted by
_ Mr.M.A.Arunesha

JUDGMENT

The Hon'ble Chief Justice

The appellant is running a Pharmacy College- uly afﬁllated to the
Pharmacy Councnl of India and is offering B. Pharmu _Iree_ .cc___)_:urse. The

perm:ssmn -w-as;;;;.;;:;_gr_anted to the-ln.stltutlon 0 ;1_21'20_?15 and it

therefore §t_arted‘:&'}tﬁnctioning with _ahh'ual approvals -'terrp"e of Section

12 of the Ph':'a};_ljnacy Act, 1948 (in short, “the\\|1'948 Act”):

2. The appellaht institu_ti_on_a__pp_li_ed_=..-f0'r'::permitting it to run a
Pharm.D course (Doctor of Pharmacy), which'is an integrated full time
course of six years The request by the appellant was moved through
an appllcatlon dated 27. 12 2019 for the academlc year 2020-2021.
The institution was newly establ:shed and it completed |ts first batch of

final fourth year students, which session concluded in April, 2020.
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3. The request of the appellant was turned down by the
Pharmacy Council on the ground that on the date when the application

was moved, the appellant did not have the approval of the course of

B.Pharm.

4. This order came to be challenged 'befe:Fe'%-f;;:the learned Single

Judge, who after having traversed the faet'“s;-f-.;..and--‘seléo the counter-

affidavit filed.on behalf of the Pharmacy Council, S|dered the impact

of Section 12 of the 1948 Act read with Regti'.l n 6 relat:ng to

Pharm.D Regulations 2008 [for brevity, “the- '2008 Regulat:ons"]
promulgated W|th effect from 10. 5 2008 to concl hat the approval
as referred to |n ‘Section 12 of the 1948 Act wul mean the final

approval after comp!etlon of four years, and that should be taken to be

a requisite for exten_d_il_ng a recogmt__lon for runr\__\;__[v:n.g' £ Pharm.D course.

Vit o : L\_;:,',i‘:k("
Paragraphs (13) and (14) of“the“imptigned judgment are extracted
herein under:

"13. The.only area of controversy-in the present case is as to
whether the respondent was right in re]ect:ng the perm:ss;on
sought for by the petitioner Institution even though the
approval for running the B.Pharm course was granted under

Section 12 of the Act. The respondent has taken a very clear
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four years of B.Pharm course under Section 12 of the Act
must be taken to be the approval as contemplated under
Regulation 6.”

5. Learned counsel for the appellant contends that the provisions
have been mlsconstrued and the reasoning glven in the rejection order
being untenabie ‘the wrlt petition ought to have been allowed.
Learned counsel further submitted that the stand taken ln the counter-
affidavit cannot supplement the reasons in the impugned order, for

which he has relled on the judgment in the case of'f ohmder Singh

Gill v. Chtef Elect:on Commissioner, (1978) 1 S 4-‘?5'?

6. It |s contended by the learned counsel for the: appellant by
pointing out the prows:on of Section 12 of thei__"r,:l;94i8- Act that the
approval already exasted and as per Regulatlon 6 of the 2008
Regulations, all mstutut:ons that are runmng B.Pharm programme
approved under Section 12 would be entitled to get recognition for
Pharm.D course as well. He submits that there lS no lmpedlment or
inhibition that can be read |nto Regulation 6 so as to limit the

consideration for grant of recognition only after completion of first

Page 5 of 14

http:/iwww judis.nic.in



W.A.No.874 of 2020

batch of four years of the students to enable the authority to exercise
its power for grant of recognition of a new course. He submits that the
approval is complete and the recital contained in the approval orders
clearly indicate that the students having passed out the examinations
that have been approved are qUa‘lified-'for.--._.gnetting registered with the
Pharmacy Council. He therefore submits t.het'.{"keeping in view the
combined effect of these provisions, there is 'h"o_.;lmpedlment much less

legal lmped|ment in granting permission to run the course Pharm.D.

He therefore su_t_:_s_l_'mts that the impugned order pase_"d by t__he Council

aside and.ff‘.-the‘ appeal deserves to be allowed with a direction to the

respondent to grant permission for running the Pharm:D: g_'o”urse.

2. Counterihg t.he said submissio.r-l.'s,.:.'lé"};ﬁ:.:_M-;T.Arunan, Standing
Counsel, assisted by Mf.M.A.Arunesha",‘ le’a'r"r:i{e:d counsel, has urged that
the approval to the course of studies meahe the entire course of four
years and not Just the annual approvals referred to ln Section 12 of
the 1948 Act WhICh was well known to" the appe!lant and therefore,
the application of the appellant was premature when it was moved on

27.12.2019. He submits that the Regulations read with Section 12 of
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the 1948 Act do not create any ambiguity or confusion and rather the

claim has been rightly rejected.

8. He further submits that as on date the appellant has already
crossed that hurdle, and it is open to it*to.apply afresh, which can be
considered by th_e_-.-.COz.mcil, for which the 'formal'i\t&l‘es of inspection etc.

will have be carried out He therefore submlts that there is no error in

the deasmn taken by the Council or in the Judgment of the learned

Single Judge so as to call for interference.

9. We have considered the submissions raisg

10. In order to appreciate the contentions ad:va__nced, Section 12

of the 1948 Act and Regulation 6 of the2008 Regulations are

extracted herein under:

"Section 12. Approved course of Study and
Examinations:

(1) Any authority in a State which conducts a course of study
for pharmacists may apply to rhe Ce;rn:r..awF Cc:uncuF for
approval of the course, and the Central Council, if
satisfied, after such enquiry as it thinks fit to make, that the
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said course of study is in conformity with the Education
Regulations, shall declare the said course of study to be
an approved course of study for the purpose of

admission to an approved examination for pharmacists.

(2) Any authority in a State which holds an examination in
pharmacy may appfy to the Centra! Councn* for approval of
the examination, and the Central Council, ff satrsf‘ ed, after
such enquiry as it thinks fit to mak ; that the said
examination is in conformity with- he Educatmn
Regu!atmns, shall declare the said exa}n "

an approved examination for the purpose:

for registration as a pharmacist under thfs'-TA'Ef. >

Regu!at:on 6 of the Pharm.D Regulat:ons, .
I nst:tut:ons running B. Pharm program abp mved under
Jitted to

run Pharm.D programme. Pharm,D.- (Post B _ aureate)

Sect:on 12 of the Pharmacy Act ~will only be

programme will be permitted only in -._th'bs'e_i_f.iﬁétitutions
which are permitted to run Pharm.D. P;;ggfé?mme. "

11. The word “approval” used in Section 12 of the 1948 Act does

not dlstlngmsh between a prellmmary approval or -a final approval,

The approval for the course is' for: the purpos 2of adr“_[;ussmn, and the

approval of the examination is for the purpose of declaring the

candidate to be qualified for registration as a Pharmacist. A candidate
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only if it has after its inception completed these initial four years of
approved courses of study of B.Pharm and approved examinations as

per Section 12(1) and (2) of the 1948 Act respectively.

13. In the instant case, 'th'e"'appe_l_l_a___n_t institution admittedly

started running just four years ago and has 'compl'“éted its first batch of

four years only in April 2020. Thus, in ou ; prmon the institution
became quallﬁed only in April, 2020 so as to __’_;pply For running a

Pharm.D course ' The conclusion, therefore, drawn “in the impugned

order that the applicatlon of the appellant instit | was premature

appears to be correct

14, Learned counsel for the appellant urged t! m Regulation 6,
the words used are that an mstntution runmng a B harm course would
be eligible. If this is accepted, then:'an'*‘rnstitutlon having run only for
one year or say two years would .also become .eligible as it is running.
The provnsuon therefore cannot be mterpreted in, :,'_a way so as to
defeat the very purpose of allowmg the apphcatton to be filed by a
College that has commenced running B.Pharm course and which has

not even completed its four years of the first batch of students. This is
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because the infrastructure facilities have to be in place and the Council

has to be satisfied that the institution is running satisfactorily after

having been established.

15. We may clarffy that our observatlons are in relation to this
peculiar case, whach has been set up as a new mstatutron So far as
the mstitutlons already having crossed the ba’rner of four years, they
may be qualified, and would be eligible otherW|se |f they meet the

standards fixed, l_ncludmg the infrastructure facnhhe_s_- hat -a:!_.?e required

16. The word “approvai” in Sectuon 12 of }.the 1948 Act also

needs to be clarlﬁed that the approval for the course fstudy is annual

and so is the approva! of the exammatlons each syear. This provision,
therefore, enables the Councn tokeep” ltself on guard with regard to
the performance of the institution so that the approval is extended on

year to year basis, and to mtervene |f any--.,mstltutlon defaults in

Single Judge, therefore, was right in construing the word “approval” to

be a final approval only after completion of four years, which obviously

Page 11 of 14

http:/hwww judis.nic.in



W.A.No.874 of 2020

in the present context is about the establishment of a new institution.

17. The learned counsel then pointed out that the Pharmacy
Council, however, supplemented reasons in the impugned order by
explaining it in the counter-affidavit. “The aforesald submission does
not hold water, in view of the conclusmns drawn herem above, as we
have found that the appellant institution had __moved a premature

application. The provtsmns of Section 12 read wrth Regulatron 6 have

to be purposwely mterpreted to advance the caus' f r Wthh the said

prowsuons have. been made. The contentaon of the rned counsel for

the appellant that. words cannot be supplanted in Regulahon 6 by -
adding “after compr‘et:on of four years” is not correct as while
interpreting the provnsmn the Court, has to jiron o'dtfthe creases, and
which according to us does not amount to.wgavmg a new texture.
There is no need for the‘COUrI: to supplantmgn.y words as it is not even

a case of casus omissus. The provisions have already been explained

with the aid ef the emstung defmtlons by plamly construmg them to

give it a meanmgful and pragmatlc mterpretatlon .§§§:_The argument

advanced by the appellant is otherwise also not sustainable.
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Accordingly, we find no merits in the appeal, which is consigned
to records, without prejudice to the rights of the appellant institution to
apply for the future session, which shall be considered by the
Pharmacy Council in accordance with law. No costs. Consequently,

C.M.P.N0.10928 of 2020 is closed:

(AP.S.,Cl) % (SKR.,J.)
~30.09.2020

Index : Yes
bbr

To

The Secretary cum Registrar,
Pharmacy Council of India-,
Combined Council, Building,
Temple Lane, Kotla'Road,
Aiwan-E-GHALIE Marg,

Post Box No.7020,

New Delhi - 110 002.

Page 13 of 14

http:/fwww judis.nic.in



THE HON'BLE CHIEF JUSTICE
AND
SENTHILKUMAR RAMAMOORTHY, J.

bbr

30.09.2020
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